Attachment 1
Agenda Item Summary

BACKGROUND Warmsprings Irrigation District (WID) has applied to the Federal Energy
Regulatory Commission (FERC) to construct a hydroelectric project at the
existing Warmsprings Dam on the Malheur River. Wannsplings Dam is

- jointly owned by WID and the Bureau of Reclamation and is operated for
irrigation. Key fishery mitigation issues that the Department must
consider for water development projects are fish screening (ORS 498.3006)

and fish passage (ORS 509.585).

The WID is requesting an exemption from fish screening requirements
(Attachment 4) and a waiver from fish passage (Aftachment 5) from the
Oregon Fish and Wildlife Commission (Commission). The Department
requested action from the Commission on WID’s proposals at the January
10, 2014 Commission meeting, After hearing the Department’s report
and considering public testimony, the Commission chose to delay a
decision on the fish screening exemption and fish passage waiver to allow
for further staff research and to address several issues raised by the

Commission.

e The Commission was concerned that a fish passage waiver, and by
inference, the screening éxemption agreement, could preclude a
reanalysis of the need for fish passage, or screening, for the 50-year
term of the license issied by the FERC.,

As discussed at the January 10, 2014 Commission. nieeting, "the
Depariment antzctpates that the U.S. Fish and Wildlife Service will
resérve its authorzty to prescrzbe ﬁsh passage through the FERC
process, meaning that fish passage could be implemented prior fo the
expiration of the FERC ltcense if the federal agency determines that
fish passage is necessary. " The Department has consulted with the
apphcant to revise Ianguage in both the waiver agreement and the
screening agreement (Attachment 2 "and 3) to read that the
agreements could bé terminated if a federal fisheries dgency
independently requires ~ fi ish. passage faczlmes mcludmg 'fish
screening, at Warmsprings . Dam at some tzme in the future. -If fish
passage and fish Screenmg are installed: in the Suture as a- result of
federdl requirements, dand-the faczhtzes are designed and’ operated
consistent with the Deépartment’s benefit analys:s for native mtgratory
fish, there would no longer be.a need to maintain agreements Jor a
fish passage waiver or-a f sh screenzng exemptlon At this time the
applicant is unwilling to propose addttwnal ‘reopener . clauses beyond

the one tied to the federal reopener.

TAMiSsion was:toncernéd . about:the need to: identify. who'is
res le “for- fu_h fig - the “maintenance or - modification , of ‘the
mxtxgatlon' measures,

The Department has consiulted. with the applzcant 10 revise language
in the waiver agreement (Attachment 3)'to ¢larify that the apphcant is
responszble for funding and implenienting all of the actions identified
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in the waiver applicq_tien and benefit analysis.

. The Commlssmn also questioned whether they could grant a ﬁsh
passage exemption rather than a fish passage waiver.
After., con.s'ultmg with the apphcant reviewing. the existing fishery
resources at the dam, and conducting. its benéfit analysis, staff
concluded that a waiver was the appropriate action. Staff determined
an exemptmn was not appropriate bécause exemptions can only be
granted under three circumstances (ORS 509.585 (9) (@) (4-C)). Two
of the circumstances are based on past actions, that being, 4) the lack
of fish passage has been effectively mitigated or B) the owner or
operator has received a legal waiver from the Commission or
Departient, Neither of these actions has occurred at Warmsprings
Dam. The third circumstance is based on current conditions, that is,
there is no appreciable benefit to fish passage. The Department
concluded in its benefit analysis that there would be a benefit of fish
passage for native migrafory fish, therefore the condition of no
appreciable benefit could not be met. H_owe_ver ultimately it is up to
the applicant to apply for a fish passage waiver or exemption and they
choose to apply for a waiver.

o The Commission asked whether the mitigation offered was sufficient
for a fish passage waiver,
Department staff have reviewed the mitigation offered and have
concluded that based on analysis of current conditions, the proposed
mitigation measures will provide a net benefit to native migratory
fish. The applicant has not proposed modifying the proposed
mitigation.

¢ The Commission also asked whether they could treat proposed
hydroelectrlc projects differently if they were a retrofit of an existing
facility.
Under statute and rule hydroelectric reirofits of existing dams are
treated the same as other artificial obstructions.

Fish Screening: The Commission is authorized by ORS 498.316 to not
require the installation of screening or by-pass devices under ORS
498,306 if by contract or other form of agreement with the person
diverting the water, made such other provision as the Commission
determines is adequate for the protection of the game fish in the body of
water from which water is being diverted.

With this agenda item, the Department has included a revised draft
agreement for mitigation in lieu of screening for the Commission’s
consideration (Attachment 2). The proposed additions and deletions to
the agreement are indicated by hlghhghtmg the added text and striking
_ out the deleted fext.

Fish Passage: Licensing by FERC and issuance of a hydroelectric water
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PUBLIC INVOLVEMENT

ISSUE 1

right by the Oregon Water Resoutces Department, are “triggers” that
initiates consideration of fish passage under ORS 509.585(4). The
Commission is authorized by ORS 509.585 to enter into an agreement
with the owner or operator of an artificial obstruction that waives the
statutory requirements for fish passage. To enter into such an agreement
with the owner or operator, the Commission must determine, after
opportunity for public review and comment, that mitigation proposed by
the owner or operator will provide a net benefit to native migratory fish.
(See staff’s Benefit Analysis Attachment 7)

With this agenda item, the Department has included a revised draft fish
passage waiver agreement for the Commission’s consideration
(Attachment 3). The proposed additions and deletions to the agreement
are indicated by highlighting the added text and striking out the deleted

text.

For the fish screening exemption, the Department presented the proposal
as an agenda item at the October 23, 2013 public meeting of the Fish
Screeming Task Force. The Department issued a news release announcing
this meeting, The task force approved a motion to support the mitigation
request for a screening exemption.

For the fish passage waiver, the Department presented the proposal as an
agenda item at the November 15, 2013 public meeting of the Fish Passage
Task Force. The Department issued a news release announcing the
meeting. The task force did not make a motion for a recommendation at
the meeting. In addition, the Department issued a news release on
November 18, 2013 which opened the 21-day public comment period,
described the proposed action, included a link to the waiver documents on
the Department’s Web site, and invited the public to the Commission’s
January 10, 2014 meeting to provide oral and written comments. The
Department also provided a separate notice by email to a broad list of
individuals and organizations that have expressed interest in fish passage
issues. This notice was sent o all the members of the Fish Passage Task
Force, the local Soil and Water Conservation Districts, and the local
Watershed, as well as local tribes and state and federal agencies..

Several commenters provided oral testimony at the Commission’s January
10, 2014 meeting, and several writfen comments were received
subsequent to the meeting (Attachment 7).

Public notification of the Commission’s February 7, 2014 meeting was
posted on the Department’s website, including links to the exhibit item

attachments.

FISH SCREENING EXEMPTION -




ANALYSIS

OPTIONS

STAFF
RECOMMENDATION

The WID is secking an exemption from fish screening requirements at the
Warmsprings Dam Hydroelectric Project (Attachment 4). Fish screening
is required under ORS 498.306; however, ORS 498.316 provides an
opportunity for the Commission to grant exemptions to the screening
requirements. The WID is requesting to enter info an agreement with the
Commission to provide for a Warmsprings Reservoir Stocking
Supplementation Fund fo mitigate for the game fish that may be entrained
into the hydroelectric project intake during its operation. The reservoir
fishery consists primarily of hatchery rainbow trout and several
warmwater species. Bull trout are found in the upper Malheur watershed,
but have not been found in the vicinity of the reservoir, and redband trout
are not likely to use the reservoir due to poor water quality. The
Department stocks fingerling rainbow trout in May which grow and
provide a recreational fishery in the reservoir. Hatchery rainbow trout
and the warmwater fish are the most likely resource to be affected by
entrainment through the penstock. The WID is proposing to provide
$3,000 per year, adjusted by three percent annually, to the Department for
the duration of the FERC License. Since 1992 the Department has
stocked an average of 36,000 fingerling hatchery rainbow trout. Based on
current pricing, the average annual cost of the stocking program is
approximately $3,700. The WID’s proposal would support approximately
80 percent of the stocking program for the reservoir. The funding may be
used for stocking fish into Warmsprings Reservoir as determined
appropriate by the Department. In the event stocking does not take place,
the funds may be used to implement projects that enhance fish habitat in
the Middle Fork of the Malheur River watershed as determined by the

Department.

1. Approve the fish screening exemption request and authorize the Chair
of the Commission to enter into an agreement with the WID.
2. Deny the fish screening exemption request.

Staff recommends that the Commission approve an exemption from fish

“screening for the Warmsprings Hydroelectric Project, and sign the revised

agreement for the proposed measures as described in the agreement.

DRAFT MOTION

EFFECTIVE DATE

I move to approve an exemption to the Warmsprings Irrigation District from
providing fish screening at the Warmsprings Hydroelectric Project in '
exchange for implementing the measutes described in the agreement and
authorize the Chair of the Commission to enter into an agreement with
Warmsprings Irrigation District to this effect.

Date of last signature by the Chair of the Oregon Fish and Wildlife
Commission and the District Manager of the WID.




ISSUE 2

ANALYSIS

OPTIONS

STAFF

 FISH PASSAGE WAIVER

WID proposes to improve passage conditions at the Robbins Ditch Diversion
(also referenced as the Dryer Diversion), located on the Middle Fork
Malheur River 39 miles upstream of Warmsprings Dam. These passage
improvements include:
¢ Replacing the existing Robbins Ditch push-up dam with a permanent
rock diversion structure, known as a wing dam that will provide the
head (differential water surface elevation) necessary to withdraw
water, as well as provide passage around the diversion outside of the
irrigation season and when summertime flow amounts allow;
o Installing a headgate structure to regulate water withdrawal into the
Robbins Ditch Diversion;
e Sizing/designing the wing dam to be stable during high flows to
avoid mass failure at the site; and
* Providing long term maintenance of the diversion and fish passage
during the lifetime of the hydroelectric project.

The measures described above will address native migratory fish population
limitations on the Middle Fork Malheur River by:
e Improving passage conditions for native migratory fish while water is
available;
» Supporting full expression of bull trout life histories;
e Maintaining connectivity among native migratory fish populations;
¢ Limiting excessive diversion of water and fish entrainment during
winter months with the new headgate structure; and
o Eliminating the need for annual in-stream disturbance associated with
push-up dams.

Department staff have analyzed the benefits of WID’s mitigation proposal
compared to the benefits of providing fish passage at Warmsprings Dam and
have concluded that the proposed mitigation measures will provide a net
benefit to native migratory fish (Attachment 6). The proposed mitigation
provides fish passage improvements that will address multiple
populations of native migratroy fish. The proposed mitigation will
increase accessibility to native migratory fish habitat, improve population
fitness, and maintain healthy populations resulting in a benefit to native
migratory fish in the Middie Fork Malheur River.

1. Approve the fish passage waiver request and authorize the Chair of the
Commission to enter irito an agreement with the WID.
2. Deny the fish passage waiver request.

Staff recommends that the Commission approve a waiver from fish
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RECOMMENDATION

passage at Warmsprings Dam, and that the Chair of the Commission sign
the revised waiver agreement for the proposed mitigation measures as
described in WID’s waiver application.

DRAFT MOTION

EFFECTIVE DATE

i

I move to approve a waiver to the Warmsprings Irrigation District from
providing fish passage at Warmsprings Dam in exchange for implementing
the mitigation measures described in its application and authorize the Chair
of the Commission to enter into an agreement with the Warmsprings
Trrigation District to this effect.

Date of last signature by the Chair of the Oregon Fish and Wildlife
Commission and the District Manager of the Warmsprings Irrigation District.




