
Attachment 1 
Agenda Item Summary 

 
BACKGROUND 
 
 
 
 
 
 
 
 
 
 
 
 
 

A petition was submitted to the Oregon Fish and Wildlife Commission 
(Commission) by Mr. Robert Briscoe of Ferndale, WA (Attachment 2).  
The petition asks to amend the permit renewal deadline retroactively for 
2007 by rule for a limited entry commercial sardine permit.  

The Administrative Procedures Act requires that the Commission, in 
writing and within 90 days after receipt of a rulemaking petition, either 
deny the petition or initiate rulemaking proceedings in accordance with 
ORS 183.335.   
 
The deadline for renewal requirements for limited entry sardine permits 
were established by the Commission in December of 2005.  These rules 
were effective on January 1, 2006 (Attachment 3).  
 
OAR 635-006-1075 (1)(k)(A) & (3) states: 
"Only the permittee may renew a limited entry sardine permit.  To renew 
a sardine permit for the following year, the permittee must, by December 
31 of the current year: 
 
 (i) submit a complete application to the Department;" and 

* * *  
"(3) It is the responsibility of the permittee to ensure that an application is 
complete and is filed in a timely manner." 
 
Mr. Briscoe submitted a renewal application for a 2007 limited entry 
sardine permit on January 8, 2007. 
 
Oregon Department of Fish and Wildlife (ODFW) denied issuance of the 
permit on January 12, 2007 based on an untimely submission of the 
application. 
 
Mr. Briscoe requested a hearing for review of the denial and a Contested 
Case hearing was held on May 7, 2007.  The Proposed Order upheld the 
ODFW's decision to deny renewal of the permit.  
  
On May 24th, Thane Tienson filed exceptions on Mr. Briscoe's behalf to 
the Proposed Order, identifying various Issues, Findings of Facts and 
Conclusion of Law with which Mr. Briscoe disagreed.  On June 6, 2007, 
ODFW filed a Response to the Applicant's Exceptions, addressing the 
Applicant's objections, proposing changes to the Proposed Order to 
directly address those objections and the subsequent procedural history of 
the case, and defending the Proposed Order's Conclusion.   
 
In July of 2007, the Commission heard the contested case of Mr. Briscoe 
regarding the denial of the renewal of his limited entry permit based on 
the untimely submission of his application.  The Commission voted to 
uphold the hearing officer's Proposed Order and authorized the Chair to 
sign a Final Order denying the renewal of Mr. Briscoe's permit on their 



behalf. 
 
The question for the Commission today is not whether to adopt the 
specific rule Mr. Briscoe is proposing, but rather whether to begin 
rulemaking in response to the petition. 
 

PUBLIC INVOLVEMENT 
 

Commission meetings in July and September  

ISSUE 1 
 

THE APA-REQUIRED REQUEST FOR COMMENTS FROM THE 
PUBLIC 

 When an agency receives a petition for rulemaking, the Administrative 
Procedures Act (ORS 183.390(3)) requires that the agency consider, and 
thus ask for public comment regarding, six questions not directly related 
to the subject matter of the rule at issue.  These questions are described 
below, with a brief analysis of each question as it relates to the sardine 
renewal rule.  The Commission is specifically asking for comments on 
these questions from the public. 
 

1. Is there a continued need for the rule; 
The existing rule is still necessary to establish renewal application 
deadlines to receive a limited entry sardine permit. 

 
2. The nature of complaints or comments received concerning the 

rule from the public; 
In July 2007 the Commission heard the contested case of Mr. 
Briscoe regarding the denial of the renewal of his limited entry 
permit based on untimely submission of his application.  

  
3. The complexity of the rule; 

The existing rule is not complex. 
  
4. To what extent does the rule overlap, duplicate or conflict with 

other state rules or federal regulations and, to the extent feasible, 
with local government regulations; 
There are no known overlaps with or duplication of other rules 
with this petition proposal. 

 
5. Have technology, economic conditions or other factors changed in 

the Sardine Fishery since the agency adopted the rule; 
Since adoption of the rule in December of 2005, the Commission 
added permit renewal requirements pertaining to annual landings 
and added six new permits based on changes in eligibility 
requirements. 
 

6. The statutory citation or legal basis for the rule.  
The Commission’s statutory authority to adopt this rule is found 
in ORS 506.109 and 506.119. 

 



ISSUE 2 
 

SHOULD THE COMMISSION TAKE UP FOR CONSIDERATION 
A PETITION TO INITIATE RULEMAKING TO SET A NEW 
RENEWAL DATE RETROACTIVELY FOR A 2007 LIMITED 
ENTRY COMMERCIAL SARDINE PERMIT? 

 
ANALYSIS 
 

 
The petition asks for a temporary rule change to amend the permit 
renewal deadline for a limited entry commercial sardine permit.  Staff 
recommends no action in order to remain consistent with previous 
contested cases and a need to retain a consistent set of regulations for 
permit applications.  ODFW believes it is not appropriate to change 
regulations retroactively to benefit a specific individual.  (The 
Commission may recall that an Administrative Law Judge determined in 
this case that the ODFW sent Mr. Briscoe his renewal notice, but that Mr. 
Briscoe, who knew he had unreliable mail service, may not have received 
the materials.)  The Commission agreed with the ALJ's reasoning, and 
issued a Final Order to that effect.  That Order has been appealled to the 
Court of Appeals.  
 
The Commission has been consistent in upholding administrative law 
judge decisions on untimely submission of permit applications.  In March 
2003, the Commission heard Proposed Orders regarding the untimely 
submission of two renewal applications for a developmental fishery 
sardine permit.  The hearing officer's Proposed Orders upheld ODFW's 
decision to not renew either permit and the Commission adopted the 
Proposed Orders as written and issued Final Orders denying the renewal 
of those permits.  
 
Changing this consistent policy may compromise the new Permit Review 
Board process in that they may consider past commission action in 
reviewing future permits.  To allow this exception retroactively sets an 
inconsistent policy. 
 
If the Commission chooses to consider the petition, ODFW asks for 
guidance on the rulemaking procedure for a future Commission meeting. 
 

OPTIONS 
 

1. Deny further consideration of the petition. 
2. Accept the petition and provide guidance on the next steps for further 
consideration of the petition. 
 

STAFF 
RECOMMENDATION 
 

Option 1. 

 
 

I move to deny further consideration of the petition submitted by Mr. Robert 
Briscoe and direct the Director to notify the petitioners of the Oregon Fish 
and Wildlife Commission's decision in writing.  

DRAFT MOTION 
 
 
 
EFFECTIVE DATE 

September 7, 2007. 


