
Attachment 1 
Agenda Item Summary 

 
BACKGROUND 
 

On October 17, 2006, the Department received a petition submitted on 
behalf of Mr. Johnnie David Brown from North Bend, Oregon 
(Attachment 2).  The petition requests to temporarily amend the rules that 
establish criteria for appeals of crab pot limit assignments before the 
Commercial Fishery Permit Board. 
 
The Administrative Procedures Act requires that the Commission, in 
writing and within 90 days after receipt of a rulemaking petition, either 
deny the petition or initiate rulemaking proceedings. 
 
In 2006, the Commission adopted a crab pot limitation system for 
Oregon’s commercial ocean Dungeness crab fishery, beginning with the 
2006-2007 season.  As part of the crab pot limitation system, the 
Commission provided an opportunity for appeal to increase a permit’s pot 
limit assignment based on circumstances during the 1995-96 through 
2000-2001 seasons, which were beyond the control of the permit holder 
which created “undue hardship” (OAR 635-006-1065(g)(A)(ii)).   
 
The petition asks the Commission to re-examine its previous action and to 
establish an additional basis, termed “extreme hardship,” to increase pot 
limit assignments.   
 
The Commission would not commit itself to actually accepting 
petitioner’s proposed changes (or any changes) as a result of initiating 
rulemaking, if it enters the normal rulemaking process.  Technically, 
however, the petition asks the Commission to adopt a temporary rule, 
which the Commission could technically do today, if it were willing to 
make the legally required findings and agreed with the petitioner’s 
proposal.   
  

PUBLIC 
INVOLVEMENT 
 

When the Commission receives a petition to amend a rule, it must solicit 
public comment on six specific subjects.  The Commission must seek 
public comment on these points (described in Issue 1) to satisfy its 
statutory obligation. 
 

ISSUE 1 
 

The Commission specifically seeks public comment relating to the 
petition on the following questions: 
 
   1)  Is there a continued need for the rule; 

The existing rule is necessary to set the conditions and criteria for 
appeals of crab pot limit assignments.  The purpose of the petition is 
to ask the Commission to expand the criteria for approving increases 
in crab pot limit assignments. 

 
2) What complaints or comments has the agency heard regarding the 

rule; 
The agency staff has received comments both in support and in 
opposition to the current criteria in rule for increases in crab pot 



assignment.   Some permit holders have indicated that the current rule 
regarding changes to crab pot tier assignment is too restrictive and that 
more individual circumstances either during or after the qualifying 
period, should be considered for increased pot limit assignments.  
Others have indicated that the conditions and criteria in the current 
rule are appropriate and should not be broadened. 
 
Agency staff have not received comments on the petitioner’s proposed 
rule. 

 
3) Is the rule too complex; 

The current rule is not complex or unclear.   Final Orders have 
already been determined for 12 of 22 appeals (as of December 1, 
2006).  It is anticipated that the Final Orders for the remaining 
appeals will be completed by the end of February, 2007. 

 
4) To what extent does the rule overlap, duplicate or conflict with 

other local, state or federal regulations; 
There are no known overlaps with or duplication of other rules with 
this petition proposal.   
 

5) Have technology, economic conditions or other factors changed the 
ocean Dungeness crab fishery since the agency adopted the rule;  
Since the agency adopted the rule, technology, economic conditions 
or other factors have not changed the ocean Dungeness crab fishery.  

 
6) The statutory basis for the rule; 

ORS 496.146, 506.109, 506.119, 506.129, 506.755, and 508.921 to 
.941 

 
ISSUE 2 Should the Commission deny the petition or initiate rulemaking 

proceedings? 

  
ANALYSIS The Commission chose a method for assigning pot limits that accounted 

for many individual permit holders’ circumstances that may have affected 
a permit’s landings during the qualifying seasons.  The pot limit was 
assigned according to the permit’s best season (relative to other permits) 
out of six qualifying seasons. The qualifying seasons are the six seasons 
between implementation of limited entry for the ocean Dungeness crab 
fishery (ORS 508.921) and the crab pot limitation control date set by the 
Commission as August 14, 2001 (OAR 635-006-1015(g)(B)). 
 
Under current rules, an Oregon ocean Dungeness crab permit holder may 
obtain a higher pot limit (by one tier) than the one assigned by providing 
documentation of additional landings or by demonstrating circumstances 
during the qualifying seasons beyond the control of the permit holder 
created undue hardship. Undue hardship is defined as significant adverse 
consequences caused by death, permanent disability, injury, or serious 
illness requiring extended care by a physician (OAR 635-006-
1095(7)(d)). 



 
The proposed rule creates an additional set of criteria as the basis for a 
crab permit holder to increase the permit’s pot limit assignment. 
 
The proposed rule is complex and unclear.  It requires the Commercial 
Fishery Permit Board to determine the landings a permit holder would 
have made during each of six previous crab seasons (1995-2001), but for 
an action or event the permit holder could not have reasonably avoided.  
The proposed rule does not define the action or event that may have 
precluded the permit holder from making more crab landings nor specify 
how to determine the amount of past landings foregone because of the 
action or event.  Also as proposed, a higher crab pot limit would only be 
assigned if it is necessary to avoid a current permit holder’s loss of a 
vessel or primary family residence. It is not feasible to determine all of 
the possible conditions and variables that may lead to any individual’s 
loss of a vessel or home.  Many unrelated conditions may contribute to 
the loss and the board is not in a position to evaluate all of those possible 
causes.  Another complication is that the current crab permit holder may 
not have held the permit during the qualifying seasons, and therefore, had 
no influence on the permit’s landing record in those seasons.  
 
The number of permit holders who might qualify for an increased crab 
pot allocation under the proposed rule is not known.   
 
The rule change proposed by the petition would require that the appeals 
process for crab pot limit assignments be reopened.  For the current rules, 
the time limit for appeals of crab pot limit assignments has passed.  
Appeals of crab pot limit assignments were required to be filed no later 
than September 17, 2006.  Final Orders have been completed on 12 of the 
22 appeals received Final Orders have been completed on the majority of 
appeals received to date.   
 
For the reasons given above, staff recommends denial of further 
consideration of the petition. 

  
OPTIONS 
 

1. Deny the petition for any additional rulemaking on this subject. 
 
2.  Deny the petition as to whether to adopt this proposal as a temporary 
rule, but direct staff to initiate normal rulemaking.    
 
2. Grant the petition and direct the staff to prepare the appropriate papers 
to adopt this proposal as a temporary rule. 
 

STAFF 
RECOMMENDATION 

Option 1. 

  
 



 

  

DRAFT MOTION   
 
I move to deny the petition submitted by Mr. Johnnie David Brown as either 

 a temporary or permanent rule and direct the Director to notify the petitioner 
of the Commission’s decision in writing. 


