
Attachment 1 
Agenda Item Summary 

 
BACKGROUND 
 
 
 
 
 
 
 
 
 
 
 
 
 

ORS 509.585(3) requires that the Department "establish a list of priority 
projects for enforcement purposes…(which) are subject to the State Fish 
and Wildlife Commission’s (enforcement) authority" (ORS 509.585(3); 
Attachment 2).  In January 2006, the Commission adopted administrative 
rules further defining this Priority List (OAR 635-412-0015; Attachment 
2).  Pursuant to the statutory requirement for the Department to develop 
and the Commission to review this list, and in accordance with the 
requirements for this list as set forth in administrative rule, the 
Commission is asked to review the Priority List developed by the 
Department. 
 
Further background about the Legislative requirement for this list requires 
a history of the revised fish passage statutes which were passed in 2001.  
In 1996, a Department of Justice opinion indicated that any existing 
artificial obstruction in waters containing migratory food or game fish and 
without fish passage were not meeting statutory requirements and were 
thus unlawful.  However, the owners or operators of a number of these 
structures felt like they had complied with the law.  Therefore, a Fish 
Passage Task Force was established by the Legislature to develop new 
fish passage laws and address this legal situation.  These efforts resulted 
in the new statutes passed in 2001.  The primary tenets of the new statutes 
relative to this priority list can be summarized as 1) fish passage is 
required at all artificial obstructions (ORS 509.585(1) and (2)), 2) for the 
vast majority of existing artificial obstructions, fish passage will be 
addressed at a time prior to a "trigger event" (i.e., some major action 
relative to the artificial obstruction, which is a logical time to revisit fish 
passage; ORS 509.585(4)), and the Department in general will not use 
enforcement authority on existing artificial obstructions outside of these 
trigger events (ORS 509.585(3); note: this is sometimes referred to as the 
"grandfather clause" with respect to enforcement, but does not also 
include legality), and 3) for those existing artificial obstructions where 
fish passage is of such importance to native migratory fish that waiting for 
a trigger event to occur is not acceptable, the Department may work 
collaboratively with the owner or operator to provide fish passage (ORS 
509.585(5)), or the Commission may compel fish passage if necessary 
(ORS 509.625(3)(a)).  This approach agreed to by Task Force members 
led to the Priority List, which is intended to be composed of those existing 
sites where fish passage is of primary importance. 
 
Note that the statute differentiates between establishment, review, and 
amendment of the Priority List (ORS 509.585(3)) and an enforcement 
action by the Commission (ORS 509.625(3)(a)).  This Agenda Item is 
only for a review and amendment (under ORS 509.585(3)) of the Priority 
List established by the Department.  Action by the Commission at this 
meeting is not intended to authorize or approve any enforcement action, 
which would occur under a separate Commission action under ORS 
509.625(3)(a)).  As a result of Commission review and amendment, the 
Priority List will be used by the Department to target efforts, as staff time 



and funding allows, to work cooperatively and collaboratively (as per 
ORS 509.585(5)) with owners and operators to provide fish passage.  This 
will entail meeting with selected owners/operators to discuss the 
possibility of fish passage, fish passage options and site limitations, and 
procedures and funding for design, permitting, and construction.  The 
Department fully intends to make every effort to make providing fish 
passage at a selected site as easy as possible for the owner/operator, 
including the potential for providing Department funds, obtaining other 
funds, providing engineering, and/or completing construction. 
 
Although a Commission action for this Agenda Item at this time will not 
authorize or approve any such actions, if an owner/operator is unwilling 
to cooperate and collaborate with the Department, the statutes and rules 
do allow the Commission to "enforce" fish passage at high priority sites 
on the Priority List.  Again, this would require another Commission 
action regarding that specific site and the Department to provide or 
arrange for 60% of the funding required to provide fish passage. 
 

PUBLIC INVOLVEMENT 
 
 
 
 
 
 

The Fish Passage Task Force met on November 3, 2006 in Klamath Falls 
and reviewed and made recommendations on a previous draft of this list.  
Their recommendations were: 
 

1.  Rather than a numeric, ordered ranking, the sites should simply be 
ranked by category as "High", "Medium", and "Low".  This will 
allow for variability around data used for ranking, as well as 
variability in ranking methods (factors, formula, weighting, etc…), 
given that regardless of the factors or method used, sites generally 
ranked out in discrete groups differing only in exact order. 

2.  Also given that regardless of the factors or method used, sites 
generally ranked out in discrete groups differing only in exact 
order, the exact factors and methods used for ranking did not need 
to be critically reviewed if the list was ranked by category. 

3.  Given a) sensitivity over placing landowners, especially private 
owners or operators of artificial obstructions, on a list labeled 
"enforcement", b) the fact that a "heavy-handed" enforcement 
approach to passage may severely affect other efforts to benefit fish 
and wildlife on a local level, and c) the spirit of the statutes is to 
work cooperatively and collaboratively, enforcement authority 
should not be coupled with the first Commission review of the 
Priority List.  Only if a cooperative and collaborative approach 
does not work should the Department present a site to the 
Commission for an enforcement action. 

4.  Prior to the Commission meeting in January 2007, the department 
should notify the owners or operators of the "High" priority sites 
(i.e., the top ten in the State) about the Priority List, what it means, 
and the Commission meeting. 

5.  The Department should "clean its own house" (i.e., deal with its 
own sites on the list) before addressing others. 

6.  The Department should move forward with presenting this, with 
updates, to the Commission in January 2007. 

 
Fish Passage Task Force meetings are public meetings which are 



announced to interested individuals (which are on a notification list) and 
to the media.  Members of the public can testify and are generally allowed 
to directly participate in discussions at these meetings.  The Fish Passage 
Task Force is composed of nine members representing water users, 
fishing/conservation interests, and the public-at-large.   
 
A letter (Attachment 3) will be sent prior to the Commission meeting in 
January 2007 to the owners or operators of the "High" priority sites (i.e., 
the top ten in the State) about the Priority List, what it means, and the 
Commission meeting. 
 
Finally, the Commission will meet on January 11-12, 2007 in Salem and 
will review and/or amend the Priority List.  Commission meetings are 
announced to interested individuals, on the web, and to the media.  
Commission meetings are open to the public and the public has the 
opportunity to testify in person or provide written comments about agenda 
items.   
 

ISSUE 1 
 

Priority List Review and/or Amendment 

ANALYSIS 
 

After extensive planning efforts in 2003, the Department and the Fish 
Passage Task Force (FPTF) originally intended to develop the Priority 
List (Attachment 4) as one product of a much more broadly-usable 
Statewide Fish Passage Inventory and Prioritization project.  This project 
will use data, compiled from as many sources as possible, which will be 
processed geospatially through a computer ranking program, and will be 
available for a variety of users to use for their own purposes across the 
internet.  However this project has not come to fruition to date due to a 
lack of funding (though efforts are progressing).   
 
Given that the list should be reviewed by the Commission once every five 
years (ORS 509.585(3)), an alternative, but equally valid, approach to 
developing the Priority List was taken in order to develop the list in the 
required timeframe.  Local knowledge from the Department's District 
Fish Biologists was used to identify sub-basin (as required by OAR 635-
412-0015()) and District priorities, which were then ranked across sub-
basins and Districts based on information the District Biologists provided 
and parameters established in rule and by the Department's Fish Passage 
Program.  A map of Department Fish Districts and 4th-field hydrologic 
unit sub-basins is provided in Attachment 5. 
 
In providing their highest priority site in each sub-basin, District 
Biologists or their staff were not asked to do extensive on-the-ground data 
gathering, as sites that should be on this list are those that should be 
readily evident based on their knowledge of the District.  In addition, 
District Biologists were asked to exclude sites where fish passage was 
imminent (i.e., a totally funded project is in place or clear trigger has or 
will happen) and sites where mitigation (per an agreement) was provided 
(e.g., waiver sites, Corps of Engineers' dams with hatcheries, hydropower 
dams with Settlement Agreements).  The District Biologists also were 
asked to rank the structures within their District, without limitations on 



number per sub-basin and based on professional judgment (i.e., taking 
into account factors that are not otherwise quantified).  Finally, the 
District Biologists were asked to provide the following information for 
their sites, which was used to rank them across the state: 
 

• number and listing status of native migratory fish species present 
currently and historically, 

• distance of habitat blocked by the artificial obstruction, 
• subjective quality of habitat blocked by the artificial obstruction, 
• other complete upstream and downstream artificial obstructions, 
• the current level of passage at the artificial obstruction (i.e., is it a 
complete or partial barrier), and 

• importance for unique or isolated native migratory fish. 
 
The information provided by the District Biologists was then used to rank 
sites across the state to come up with the Priority List.  The primary 
factors used for ranking were the number of state and federally-listed 
threatened and endangered species, the immediate distance which would 
be made accessible upstream of the site to the next complete barrier, the 
number of complete downstream barriers, the level of fish passage at the 
site currently, the presence of unique populations or habitat, and the 
District Biologists' ranks.  These factors' impacts on a site's ranking are 
summarized in the following table: 
 

Factor Impact on Ranking 
T&E Species ................. higher number increases priority 
Distance......................... higher distance increases priority 
Downstream Barriers .... higher number decreases priority 
Passage Level ................ greater problem increases priority 
Unique Site.................... uniqueness increases priority 
District Bio Rank* ........ higher rank increases priority 
 * takes into account habitat quality 

 
The methodology and information used to develop the list are consistent 
with the requirements of OAR 635-412-0015(2) (Attachment 2). 
 

OPTIONS 
 

1. Review the Priority List and/or the procedures and methods used to 
develop it, make amendments, and direct Department staff, as time 
and funding allows, to approach the owners and operators of "High" 
priority sites on the list (not excluding other passage sites around the 
state) in order to work collaboratively to provide fish passage. 

 
2. Review the Priority List and/or the procedures and methods used to 

develop it, make no amendments, and direct Department staff, as 
time and funding allows, to approach the owners and operators of 
"High" priority sites on the list (not excluding other passage sites 
around the state) in order to work collaboratively to provide fish 
passage. 

 
STAFF 
RECOMMENDATION 

1. OPTION 2: Review, make no amendments, and direct staff to 
proceed. 



 
 

DRAFT MOTION 
 
 
 

After reviewing the Statewide Fish Passage Priority List, I move to direct 
Department staff to work collaboratively with the owners and operators of 
"High" priority sites on the list to provide fish passage. 
 

EFFECTIVE DATE January 11, 2007 


